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Assistance to States for the Education of Children with
Disabilities

AGENCY: Office of Special Education and Rehabilitative
Services, Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to amend regulations under
Part B of the Individuals with Disabilities Education Act
(IDEA or Act). These regulations govern the Assistance to
States for the Education of Children with Disabilities
program. The Secretary seeks public comment on proposed
amendments to the regulation regarding local maintenance of
effort to clarify existing policy and make other related
changes regarding: the compliance standard; the eligibility
standard; the level of effort required of a local
educational agency (LEA) in the year after it fails to
maintain effort under the IDEA; and the consequence for a
failure to maintain local effort. The Secretary also seeks
comment on whether States and LEAs or other interested

parties think these proposed amendments will be helpful in


http://federalregister.gov/a/2013-22668
http://federalregister.gov/a/2013-22668.pdf

increasing understanding of, and ensuring compliance with,
the current local maintenance of effort requirements.
Specifically, the Secretary seeks comment from States and
LEAs to identify where they are experiencing the most
problems in implementing the maintenance of effort
requirements.

DATES: We must receive your comments on or before [INSERT
DATE 75 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER] .

ADDRESSES: Submit your comments through the Federal
eRulemaking Portal or via postal mail, commercial delivery,
or hand delivery. We will not accept comments by fax or by
email. Please submit your comments only one time, in order
to ensure that we do not receive duplicate copies. 1In
addition, please include the Docket ID at the top of your

comments.

e Federal eRulemaking Portal: Go to

www.regulations.gov to submit your comments electronically.
Information on using Regulations.gov, including
instructions for accessing agency documents, submitting
comments, and viewing the docket is available on the site

under “Are you new to the site?”

e Postal Mail, Commercial Delivery, or Hand Delivery:




If you mail or deliver your comments about these proposed
regulations, address them to Mary Louise Dirrigl, U.S.
Department of Education, 400 Maryland Avenue, SW., room
5103, Potomac Center Plaza, Washington, DC 20202-2600.

Privacy Note: The Department’s policy is to make all

comments received from members of the public available for
public viewing in their entirety on the Federal eRulemaking
Portal at www.regulations.gov. Therefore, commenters
should be careful to include in their comments only
information that they wish to make publicly available.
FOR FURTHER INFORMATION CONTACT: Mary Louise Dirrigl, U.S.
Department of Education, 400 Maryland Avenue, SW., room
5103, Potomac Center Plaza, Washington, DC 20202-2600.
Telephone: (202) 245-7605.

If you use a telecommunications device for the deaf
(TDD) or a text telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877-8339.
SUPPLEMENTARY INFORMATION:

Invitation to Comment:

We invite you to submit comments regarding these proposed
regulations. To ensure that your comments have maximum
effect in developing the final regulations, we urge you to
begin with any general comments and then to identify

clearly the specific section or sections of the proposed



regulations that your comments address and to arrange your
comments in the same order as the proposed regulations.

We invite you to assist us in complying with the
specific requirements of Executive Orders 12866 and 13563
and their overall requirement of reducing regulatory burden
that might result from these proposed regulations. Please
let us know of any further ways we could reduce potential
costs or increase potential benefits while preserving the
effective and efficient administration of the IDEA Part B
program.

During and after the comment period, you may inspect
all public comments about these proposed regulations by
accessing Regulations.gov. You also may inspect the
comments in person in room 5104, Potomac Center Plaza, 550
12th Street, SW., Washington, DC, between the hours of 8:30
a.m. and 4:00 p.m., Washington, DC time, Monday through
Friday of each week except Federal holidays.

Please contact the person listed under FOR FURTHER
INFORMATION CONTACT.

Assistance to Individuals with Disabilities in Reviewing

the Rulemaking Record:

On request, we will provide an appropriate accommodation or
auxiliary aid to an individual with a disability who needs

assistance to review the comments or other documents in the



public rulemaking record for these proposed regulations.
If you want to schedule an appointment for this type of
accommodation or auxiliary aid, please contact the person
listed under FOR FURTHER INFORMATION CONTACT.

Background

34 CFR Part 300 (Part B)

The regulations in 34 CFR part 300 implement Part B of
the IDEA. Under Part B, the Department provides grants to
States, outlying areas, and freely associated States, as
well as funds to the Department of the Interior, to assist
them in providing special education and related services to
children with disabilities. There are four key purposes of
the Part B regulations: (1) to ensure that all children
with disabilities have available to them a free appropriate
public education (FAPE) that emphasizes special education
and related services designed to meet their unique needs
and prepare them for further education, employment, and
independent 1living; (2) to ensure that the rights of
children with disabilities and their parents are protected;
(3) to assist States, localities, educational service
agencies, and Federal agencies in providing for the
education of all children with disabilities; and (4) to
assess and ensure the effectiveness of efforts to educate

children with disabilities.



Part B funding is intended to assist States and LEAs
in meeting their financial obligation to provide special
education and related services to eligible children with
disabilities. 1In order to receive funds, States must apply
to the Secretary, and LEAs must apply to their States. The
statute and its regulations impose conditions on Part B
grants, including a maintenance of State financial support
provision and a maintenance of effort (MOE) provision for
LEAs. This NPRM focuses only on proposed amendments to the
LEA MOE provision.

The LEA MOE Requirement

Under section 613 (a) (2) (A) (iii) of the IDEA, except as
provided in section 613 (a) (2) (B) and (C), Part B funds
provided to an LEA must not be used to reduce the level of
expenditures for the education of children with
disabilities made by the LEA below the level of those
expenditures for the preceding fiscal year. This provision
is repeated in the Part B regulations in §300.203(a).

Standard for Determining LEA Eligibility. The

regulations expand on the statutory requirement by adding

an LEA MOE standard that State educational agencies (SEAs)
must apply when determining whether an LEA is eligible for
Part B funds. The eligibility standard is in §300.203 (b).

Under this provision, the SEA must determine whether the



LEA has budgeted for the education of children with
disabilities at least the same total or per capita amount
of local, or State and local, funds as it spent during the
most recent prior year for which there is information
available. 1In other words, the standard for determining
eligibility for funds described in §300.203(b) generally
compares the amount budgeted for the year for which the LEA
is applying for Part B funds to the amount expended in the
most recent prior year for which data are available.

If an LEA has been meeting the MOE standard with State
and local funds and in a subsequent year will not be able
to budget at least as much in State and local funds as it
spent in the most recent prior year for which data are
available, the LEA must budget at least as much in local
funds as it spent in local funds when the LEA last met the
MOE standard using local funds only. (§300.203 (b) (2))

Using an LEA’'s budget as the measure of eligibility is
necessary because LEAs apply for, and SEAs generally
determine their eligibility for, Part B funding for the
upcoming school year (SY) in the spring or early summer of
the current year, well before expenditure data for that
current year are available.

Auditing and Compliance Standard. SEAs use a

different standard when determining whether an LEA complied



with the requirement to maintain effort. When an SEA
examines an LEA’s compliance with the MOE requirement, such
as in an audit or compliance review, the amount of local,
or State and local, funds expended for the education of
children with disabilities in a year generally determines
the level of fiscal “effort” that an LEA must maintain in
the following year. (See §300.203(a) .)

Exceptions to the MOE Requirements. Under section

613 (a) (2) (B) and (C) of the IDEA, certain exceptions and
adjustments to the basic MOE requirements apply. Under
section 613 (a) (2) (B) and its implementing regulations in
§300.204 (exceptions for local changes), an LEA may reduce
its required level of expenditures because of the voluntary
departure of special education personnel, a decrease in the
enrollment of children with disabilities, the termination
of the obligation of the agency to provide an exceptionally
costly program of special education to a child with a
disability, or the termination of costly expenditures for
long-term purchases, such as the acquisition of equipment
or the construction of school facilities.

Under section 613 (a) (2) (C) and its implementing
regulations in §300.205 (Federal increase), an LEA may
adjust its expenditures in fiscal years when the Part B,

section 611 allocation received by the LEA exceeds the



amount the LEA received for the previous fiscal year. In
those years, under the conditions specified in section
613 (a) (2) (C) (ii), (iii), and (iv), the LEA may reduce its
required level of expenditures by not more than 50 percent
of the amount by which the LEA’s current Part B section 611
grant exceeds its Part B section 611 grant in the prior
yvear. If, when reviewed retrospectively, and after making
allowances for any of the exceptions and adjustments
described in section 613(a) (2) (B) and (C), the LEA
maintained or exceeded its level of local, or State and
local, expenditures for the education of children with
disabilities from year to year, either in total or per
capita, then the LEA has met the MOE requirement.

The following chart and explanations illustrate how an
LEA could meet local MOE under current §8§300.203 through
300.205 over a period of years:

Numbers are dollars in 10,000s budgeted and expended
for the education of children with disabilities

(* Denotes how the LEA met the MOE requirement, i.e.,
through local funds or State and local funds)

How an LEA Meets Local MOE Over a Period of Years

Fiscal Year Local State State Reductions in
(actual Funds Funds and Expenditures
expenditures) Local pursuant to
Funds §300.204 or
§300.205




Covering SY 110%* 190 300

2006-2007

Covering SY 70 210 280+* 20 reduction
permissible under

2007-2008 §300.204 (a)

Covering SY 40 230 270%* 10 reduction
permissible under

2008-2009 §300.204 (c)

Covering SY 40 240 280%*

2009-20010

Covering SY 60 220 280%*

2010-2011

Covering SY 80* 150 230

2011-2012

Covering SY 75%* 160 235 5 reduction
permissible under

2012-2013 §300.205

SY2006-2007: Assumes 110 is the amount of local funds
expended in the prior year.

SY2007-2008: The LEA met MOE based on the combination
of State and local funds, after a reduction of 20
permissible under §300.204 (a) based on voluntary departures
of special education personnel. The LEA did not meet MOE
based on local funds only.

SY2008-2009: The LEA met MOE based on the combination
of State and local funds, after a reduction of 10

10




permissible under §300.204 (c) because the LEA was no longer
responsible for a particularly costly program of special
education to a child who moved out of the jurisdiction.

The LEA did not meet MOE based on local funds only.

SY2009-2010: The LEA met MOE based on the combination
of State and local funds. The LEA did not meet MOE based
on local funds only, because the comparison is to the last
year the LEA met MOE based on local funds only (06-07),
less any reductions taken under §8300.204 (exceptions for
local changes) and 300.205 (Federal increase).

SY2010-2011: The LEA met MOE based on the combination
of State and local funds. The LEA did not meet MOE based
on local funds only, because the comparison is to the last
year the LEA met MOE based on local funds only (2006-2007),
less any reductions taken under §8§300.204 (exceptions for
local changes) and 300.205 (Federal increase).

SY2011-2012: The LEA met MOE based on local funds
only (the last year the LEA met MOE based on local funds
only, 2006-2007, less reductions taken in 2007-2008 and
2008-2009 permitted under §300.204 (exceptions for local
changes)), but the LEA did not meet MOE based on the
combination of State and local funds.

SY2012-2013: The LEA met MOE based on local funds

only (the last year the LEA met MOE based on local funds

11



only, 2011-2012, less a reduction permitted under §300.205
(Federal increase)).

Significant Proposed Regulations

Summary of proposed changes. We are proposing in this NPRM

to amend current §300.203 by--

(1) Clarifying the compliance standard. We propose

to--

e Revise the heading of §300.203(a) to clarify that
this section addresses the compliance standard an
SEA must use when determining whether an LEA has
complied with the requirement to maintain effort;

e Add language to §300.203(a) to clarify how an LEA
meets the standard in any fiscal year, based on a
combination of State and local funds or local funds
only; and

e Add language to §300.203(a) to specify how an LEA
meets the standard in any fiscal year based on local
funds only if the LEA has not previously met the MOE
compliance standard based on local funds only;

(2) Clarifying the eligibility standard. We propose

e Revise the heading of §300.203 (b) to clarify that

this section addresses the eligibility standard

12



an SEA must use when determining whether an LEA

is eligible for Part B funds;

Revise 300.203(b) (1) to replace the phrase “most
recent prior year” with the phrase “most recent
fiscal year” to conform with the remaining

changes proposed in this section;

Revise the language in §300.203(b) (2) to clarify
that if an LEA relies on local funds only to meet
the eligibility standard in §300.203 (b) (1) (i),
the LEA must budget at least as much in local
funds for the education of children with
disabilities, either in total or per capita, as
the amount it spent in local funds for that
purpose in the most recent fiscal year for which
information is available and for which the LEA
met the MOE compliance standard based on local
funds only, even if the LEA also met the MOE
compliance standard based on State and local
funds;

Add language to §300.203(b) to specify that if an
LEA relies on local funds only to meet the
eligibility standard in §300.203(b) (1) (1) and has
not previously met the MOE compliance standard

based on local funds only, the LEA must budget at

13



least as much in local funds for the education of
children with disabilities, either in total or
per capita, as the amount it spent in local funds
for that purpose in the most recent fiscal year

for which information is available; and

e Move current §300.203(b) (3) to §300.203(a) and to
modify the language because current
§300.203 (b) (3) addresses the compliance standard,
not the eligibility standard;

(3) Specifying the MOE requirements for an LEA that
fails to maintain effort in a prior year. We propose to
specify in §300.203 (c) that when an LEA fails to maintain
its level of expenditures required by §300.203(a), the
level of expenditures required in any fiscal year beginning
on or after July 1, 2014, is the amount that would have
been required in the absence of that failure and not the
LEA’'s reduced level of expenditures; and

(4) Specifying the consequences for an LEA’'s failure
to maintain effort. We propose in §300.203(d) the
consequence for an LEA that fails to maintain its level of
expenditures for the education of children with
disabilities. The SEA would be liable in a recovery action

under 20 U.S.C. 1234a to return to the Department, using

14



non-Federal funds, an amount equal to the amount by which
the LEA failed to maintain its level of expenditures.

The economic downturn in recent years has hurt many
State and local treasuries and generated a number of
guestions about the application of the Part B LEA MOE
requirements. The Department has provided guidance to
States and LEAs about the LEA MOE provisions in Part B,
through multiple means such as policy letters, webinars,
and conference presentations. However, the Department
continues to receive questions on these complex
requirements.

Through fiscal monitoring and reviewing audit
findings, the Office of Special Education Programs (OSEP)
has found that a significant lack of understanding
regarding the local MOE requirements persists. For
example, through our fiscal monitoring OSEP has determined
that many SEAs have not allowed LEAs to use all four
comparisons (State and local total or per capita or local
only total or per capita) to demonstrate compliance with
the LEA MOE requirements. This could result in an SEA
making a finding of noncompliance and returning funds to
the Department without giving LEAs the opportunity to
demonstrate compliance using all four comparisons. Other

States are not applying the exceptions in §300.204
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correctly or are not applying them at all. Finally, some
States have not understood the difference between the
eligibility standard and the compliance standard and may
only be evaluating the eligibility standard and never
determining actual LEA compliance with the LEA MOE
provisions. As noted previously, the Secretary seeks
comment from States and LEAs to identify where they are
experiencing the most problems in implementing the
maintenance of effort requirements and whether these
proposed regulations will help to address those problems.

Many parties expressed concern about our June 16,
2011, response to a question from Dr. Bill East about what
level of expenditures an LEA must maintain in a year
following a year in which the LEA fails to maintain its
required level of expenditures, and the consequence for an
LEA’'s failure to maintain effort in the prior year.

After further review, and as indicated in our April 4,
2012, letter to Ms. Kathleen Boundy
(www2.ed.gov/policy/speced/guid/idea/memosdcltrs/osep-04-
04-2012.pdf), we have withdrawn our interpretation as
expressed in the letter to Dr. East.

In the letter to Ms. Boundy, we noted that

LEAs, at a minimum, should not reduce their level

of financial support for the education of
children with disabilities, except as permitted

16



in section 613 (a) (2) (B) and (C), so that they can

continue to meet their obligations to provide the

special education and related services that

children with disabilities need to receive a free

appropriate public education.

In order to ensure that all parties involved in
implementing, monitoring, and auditing LEA compliance with
MOE requirements understand the rules to apply, we are
instituting this regulatory action. We are proposing to
amend the regulations to clarify: (1) the compliance
standard; (2) the eligibility standard; (3) the level of
financial support required in a subsequent year if an LEA
fails to maintain effort; and (4) the consequences for

failure to maintain effort.

Compliance standard. The Department continues to

receive questions on the compliance standard in current
§300.203(a). This section states that except as provided
in §§300.204 (exceptions for local changes) and 300.205
(Federal increase), funds provided to an LEA under Part B
of the IDEA must not be used to reduce the level of
expenditures for the education of children with
disabilities made by the LEA from local funds below the
level of those expenditures for the preceding fiscal year.
This does not conform to the eligibility standard in
§300.203(b). The eligibility standard provides an SEA

flexibility for the purpose of determining if an LEA meets

17



the eligibility standard by allowing an LEA to budget for
the education of children with disabilities at least the
same total or per capita amount from either the combination
of State and local funds or local funds only as the LEA
spent for that purpose from the same source for the most
recent prior year for which information was available.
Therefore, we are proposing to clarify in §300.203(a) (2) (1)
that an SEA may determine that an LEA meets the compliance
standard if the LEA does not reduce the amount of State and
local funds expended for the education of children with
disabilities, either in total or per capita, below the
amount of State and local funds expended for that purpose
in the preceding fiscal year, except as provided in
§§300.204 (exceptions for local changes) and 300.205
(Federal increase).

In addition, under the eligibility standard in current
§300.203(b) (2), if an LEA relies on local funds to
establish eligibility, the fiscal year that determines the
amount of local funds the LEA must budget for the education
of children with disabilities is the most recent fiscal
yvear for which information is available and in which the
LEA established compliance using local funds only. We are
proposing to clarify in §300.203(a) (2) (1ii) that an SEA may

determine that an LEA meets the compliance standard if the

18



LEA does not reduce the amount of local funds expended for
the education of children with disabilities, either in
total or per capita, below the amount of local funds
expended for that purpose in the most recent fiscal year
for which the LEA met the MOE compliance standard based on
local funds only, even if the LEA also met the MOE
compliance standard based on State and local funds, except
as provided in §§300.204 (exceptions for local changes) and
300.205 (Federal increase).

This provision is consistent with the purpose of the
local MOE provision, which is to support the continuation
of at least a certain level of local expenditures for the
education of children with disabilities. This provision
would clarify that an LEA does not meet the compliance
standard if the amount of local funds expended in a fiscal
year for the education of children with disabilities is the
same as the amount of local funds expended for that purpose
in the preceding fiscal year, if the LEA did not meet the
MOE compliance standard based on local funds only in the
preceding fiscal year. This ensures that if an LEA met MOE
in year one based on local funds only, and decreased the
amount of local funds it expended as State funding
increased in year two, the LEA could not demonstrate that

it met MOE based on local funds only in year three by using
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the preceding fiscal year (year two), the fiscal year in
which it decreased the amount of local funds it expended,
as the comparison year.

For example, in year one an LEA met MOE based on local
funds. In year two, the LEA decreased the amount of local
funds it expended, and, because State funding increased,
the LEA met MOE based on State and local funds. In year
three, the LEA meets MOE based on local funds only by
spending the amount of local funds it expended in year one;
it cannot use year two (the preceding fiscal year) as the
comparison year because the amount of local funds expended
that year was less than the amount of local funds expended
in year one.

Thus, comparing the amount of local funds expended for
the education of children with disabilities to a fiscal
year in which an LEA met the compliance standard based on
local funds only, rather than the preceding fiscal year,
means in this situation the comparison year is the year in
which the LEA expended the highest amount of local funds.

In addition, under the proposed regulations, an LEA
may not use as a comparison year a year in which the LEA
met the compliance standard based on local funds (and not
State and local funds) and in an intervening year increased

the amount of local funds expended and met the compliance
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standard based on local funds and State and local funds.
For example, in year one an LEA met MOE based on local
funds. 1In year two, the LEA increased the amount of local
funds it expended and met MOE based on local funds, and,
because State funding also increased, it also met MOE based
on State and local funds. In year three, the LEA meets MOE
based on local funds only by spending the amount of local
funds it expended in year two; it cannot use year one as a
comparison year because the amount of local funds expended
in that year was less than the amount of local funds
expended in year two. Thus, comparing the amount of local
funds expended for the education of children with
disabilities to a fiscal year in which an LEA met the
compliance standard based on local funds only, even if the
LEA also met the MOE compliance standard based on State and
local funds, means in this situation the comparison year is
the year in which the LEA expended the highest amount of
local funds. We understand that because of fluctuations in
the amount of State and local funds LEAs receive for the
education of children with disabilities, there may not be
an approach that would in every instance result in the
comparison year being the year in which the LEA expended
the highest amount of local funds. However, we believe

that using the most recent fiscal year in which an LEA met
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the compliance standard based on local funds only, even if
the LEA also met the MOE compliance standard based on State
and local funds, is most likely to result in the comparison
year being the year in which the LEA expended the highest
amount of local funds.

On May 20, 2013, the Department’s Office of Inspector
General (OIG) issued an Alert Memorandumrelated to the
administration of LEA MOE requirements by the California
Department of Education (CDE). (See
www2 .ed.gov/about/offices/list/oig/auditreports/£fy2013/109n
0004 .pdf.) The OIG found two instances in which CDE
allowed LEAs that had not previously demonstrated
compliance based on local funds only to demonstrate MOE
compliance by comparing their fiscal year 2009-2010 local
only expenditures to fiscal year 2006-2007 local only
expenditures. We agreed with the OIG that in this
situation, the LEAs should not have been permitted to
demonstrate MOE compliance by comparing their fiscal year
2009-2010 local only expenditures to fiscal year 2006-2007
local only expenditures.

We recognize that the current regulations do not
address the situation where an LEA has not previously
demonstrated compliance based on local funds only. Both

the statutory and regulatory LEA MOE provisions set out two
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comparison years for the purpose of LEA MOE compliance--
the preceding fiscal year or, if the LEA relies on local
funds only, the most recent fiscal year the LEA met the MOE
compliance standard based on local funds only. Given the
OIG's recommendation that the Department revise the local
MOE regulation as needed and the fact that this situation
is not addressed in the current regulations, we are
proposing to add language to §300.203(a) (2) (iii) to specify
that the comparison year that applies when determining
compliance if an LEA has not previously met MOE based on
local funds only is the preceding fiscal year.

Because current §300.203 (b) (3) addresses the
compliance standard and not the eligibility standard, we
are also proposing to modify the language and move that
section to proposed §300.203(a), which would address the
compliance standard.

Eligibility standard. Under current §300.203(b) (2),

an LEA that relies on local funds to establish eligibility
must ensure that the amount of local funds it budgets for
the education of children with disabilities in that year is
at least the same, either in total or per capita, as the
amount it spent for that purpose in the most recent fiscal

year for which information is available and the standard in
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paragraph (b) (1) (i) of this section was used to establish
its compliance with this section.

The Department has received questions that indicate
the language “the standard in paragraph (b) (1) (i) of this
section was used to establish its compliance with this
section” has created some confusion. Therefore, we are
proposing to revise §300.203(b) (2) to clarify that the
comparison year is the most recent fiscal year for which
information is available and the LEA met the MOE compliance
standard using local funds only, even if the LEA also met
the MOE compliance standard based on State and local funds.
We are also proposing to add language to §300.203(b) (3) to
specify that the comparison year that applies when
determining eligibility if an LEA has not previously met
MOE based on local funds only is the most recent fiscal
year for which information is available.

Level of effort required in a subsequent year. The

Department believes that when an LEA fails to maintain its
required level of expenditures, the level of expenditures
required in future years should be the amount that would
have been required in the absence of that failure and not
the LEA’s actual expenditures in the year it failed to meet

the MOE requirement. This interpretation is based on
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careful consideration of the statutory language, structure,
and purpose.

The statute is silent on the precise question of the
level of effort required if an LEA fails to meet MOE in a
prior year. In contrast, section 613 (a) (2) (B) and (C) of
the IDEA describes in detail two sets of conditions under
which an LEA lawfully may reduce its expenditures. 1In
light of the precision with which these exceptions and
adjustments are spelled out, it would be anomalous for
Congress to permit LEAs--through silence--to reduce the
required level of expenditures. The absence of an
exception in the statute for failure of an LEA to meet the
local MOE requirement in the prior year strongly supports
the position that such a failure does not reduce the level
of effort required in future years. In light of the detail
with which other exceptions are laid out in the statute, we
believe that the Act’s silence on the level of expenditures
required in the year after an LEA has failed to comply with
the LEA MOE requirement does not reflect an intent by
Congress to permit LEAs to take advantage of a violation of
the Act.

With regard to the State maintenance of State
financial support required in section 612 (a) (18) of the

Act, the IDEA makes clear that, if effort is not maintained

25



in a particular year, the financial support required in
future years “shall be the amount that would have been
required in the absence of that failure and not the reduced
level of the State’s support.” 20 U.S.C. 1412 (a) (18) (D).
Although similar language pertaining to LEAs is not
contained in section 613, had Congress intended the phrase
“for the preceding fiscal year” to carry a different
meaning when applied to LEAs, we believe it would have
stated that intention clearly. Rather, it is likely that
Congress did not feel compelled to restate in section 613
what it already had made obvious in the preceding section.
Furthermore, allowing an LEA to reduce spending on the
education of children with disabilities by failing to
comply with a statutory requirement is inconsistent with
the purpose of the local MOE requirement, which is to
support a continuation of at least a certain level of local
expenditures for the education of children with
disabilities. Permitting an LEA to lower its required
level of effort based on a past year’s failure to comply
with the requirement conflicts in a fundamental way with
that purpose and provides a financial incentive for LEAs
not to maintain their fiscal efforts. We do not believe

that the statute contemplates that an LEA should be
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permitted a future financial benefit from a current failure
to comply with the LEA MOE requirement.

We also believe that if an LEA were permitted to
reduce expenditures for the education of children with
disabilities for reasons not specifically stated in the
exceptions in section 613 (a) (2) (B) and (C) of the Act,
services for children with disabilities would likely
suffer. This result would be contrary to the overall
purpose of the IDEA, which is “to ensure that all children
with disabilities have available to them a free appropriate
public education” (20 U.S.C. 1401(d)).

The adjustments and exceptions that are built into the
IDEA in section 613 (a) (2) (B) and (C) provide sufficient
protection to LEAs faced with changed circumstances, and
they also help to ensure that sufficient funding will be
available in the future to provide appropriate services to
children with disabilities. Additionally, under
§300.203(b), an LEA is given the benefit of the most
favorable of four comparisons in calculating the required
maintenance of effort level. An SEA must determine that an
LEA meets the MOE standard if, after taking into account
the adjustments and exceptions described previously, the
LEA maintained (or exceeded) its level of local, or State

and local, expenditures for the education of children with
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disabilities from year to year, either in total or per
capita.

For all of these reasons, we believe that the position
expressed in the April 4, 2012, letter correctly interprets
the statutory obligation of LEAs to maintain effort.
Therefore, we are proposing to add a provision that if, for
any fiscal year, an LEA fails to maintain effort, the level
of effort required of the LEA in a subsequent fiscal year
is the amount that would have been required in the absence
of that failure and not the LEA’s reduced level of
expenditures. We are proposing to specify that this
provision would apply to any fiscal year beginning on or
after July 1, 2014, the beginning of the first grant award
period after the date these regulations could take effect.

Under the proposed regulations, in order to be
eligible to receive a grant under IDEA Part B, LEAs will
need to budget as much or more State and local funds in the
upcoming fiscal year as they expended in the most recent
fiscal year for which data are available. If LEAs do not
meet that test, they must budget as much or more local
funds in the upcoming fiscal year as they expended in the
most recent fiscal year for which data are available and in

which they met the MOE compliance requirement based on
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local funds only, even if the LEA also met the MOE
compliance standard based on State and local funds.

Thus, if an LEA did not maintain effort in 2012-2013,
and will meet the MOE requirement based on the combination
of State and local funds in 2014-2015, the LEA must budget
for 2014-2015 the amount that it should have expended in
2012-2013 rather than its actual 2012-2013 expenditures.
Similarly, when determining an LEA’s eligibility based on
expenditures in 2013-2014, if an LEA did not maintain
effort in 2013-2014 and will meet MOE in 2015-2016 based on
the combination of State and local funds, the State must
compare the LEA’s amount budgeted for 2015-2016 to the
amount the LEA should have expended in 2013-2014 rather
than its actual expenditures. If an LEA will not be able
to meet the MOE requirement based on State and local funds
but did not maintain effort in the last year it established
eligibility based on meeting MOE with local funds only, the
LEA must budget for the upcoming fiscal year the amount of
its expenditures for the last year that it met the MOE
requirement based on local funds only. States will need to
carefully review LEA applications, and compare amounts
budgeted to amounts expended in prior years, to ensure that

their LEAs meet the eligibility requirement.
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In addition, States will need to monitor and audit
their LEAs to ensure that they expended as much or more
State and local funds in the next fiscal year as they did
in the prior year, less any reductions permitted by
§§300.204 (exceptions for local changes) and 300.205
(Federal increase). For example, if an LEA failed to
maintain effort in 2013-2014, the level of effort that a
State must audit against when considering the combination
of State and local funds for 2014-2015 is the level of
effort the LEA should have met in 2013-2014, less any 2014-
2015 reductions permitted by §8300.204 (exceptions for
local changes) and 300.205 (Federal increase). Similarly,
when an SEA considers an LEA’'s compliance with MOE based on
local funds only for 2014-2015, the level of effort
required is the LEA’'s required level of effort in the most
recent fiscal year in which the LEA met MOE based on local
funds only, even if the LEA also met the MOE compliance
standard based on State and local funds, less any
intervening reductions permitted by §§300.204 (exceptions
for local changes) and 300.205 (Federal increase). The
following charts illustrate how to identify the level of
effort required of an LEA consistent with this
interpretation for both eligibility determinations and

auditing and compliance purposes.
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Eligibility Determinations Based on State and Local

Funds

Budget Year
(planned
expenditures)

Met/Did not Meet
MOE

Level of effort to
be budgeted
(either total or
per capita)?

2014-2015 Budget
(Assumes most
recent fiscal year
for which data are
available is 2012-
2013)

Met MOE in 2012-
2013

2012-2013 actual
expenditures

Did not meet MOE
in 2012-2013

2011-2012 actual
expenditures less
any reductions in
2012-2013
permitted under
§§300.204 and

300.205
2015-2016 Budget Met MOE in 2013- 2013-2014 actual
(Assumes most 2014 expenditures

recent fiscal year
for which data are
available is 2013-
2014)

Did not meet MOE
in 2013-2014

2012-2013 actual
expenditures less
any reductions in
2013-2014
permitted under
§§300.204 and

300.205
2016-2017 Budget Met MOE in 2014- 2014-2015 actual
(Assumes most 2015 expenditures

recent fiscal year
for which data are
available is 2014-
2015)

Did not meet MOE
in 2014-2015

Level of effort
required to meet
MOE in 2014-20152

Auditing and Compliance Analysis Based on State and

Local Funds

Fiscal Year
(actual
expenditures)

Met/Did not meet
MOE

Required Level of
Effort (either
total or per

1

The required level of effort for budgeting purposes does not include

any reductions that could be taken in the budget year under §§300.204

and 300.205.
2

300.205.

As determined under proposed §300.203 (b)
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capita)

Covering school
year 2013-2014

N/A

2012-2013 actual
expenditures less
any reductions in
2013-2014
permitted under
§§300.204 and
300.205

Covering school
year 2014-2015

Met MOE in 2013-
2014

2013-2014 actual
expenditures less
any reductions in
2014-2015
permitted under
§§300.204 and
300.205

Did not meet MOE
in 2013-2014

Level of effort
required to meet
MOE in 2013-2014,
less any
reductions in
2014-2015
permitted under
§§300.204 and
300.205

Covering school
year 2015-2016

Met MOE in 2014-
2015

2014-2015 actual
expenditures less
any reductions in
2015-2016
permitted under
§§300.204 and
300.205

Did not meet MOE
in 2014-2015

Level of effort
required to meet
MOE in 2014-2015
less any
reductions in
2015-2016
permitted under
§8§300.204 and
300.205

Eligibility Determinations Based on Local Funds Only
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Budget Year
(planned
expenditures)

Met/Did not meet
MOE

Level of effort to
be budgeted?
(either total or
per capita)

2014-2015 Budget
(Assumes most
recent fiscal year
for which data are
available and LEA
eligibility was
established based
on meeting MOE
with local funds
only is 2012-2013)

Met MOE in 2012-
2013

2012-2013 actual
expenditures

Did not meet MOE
in 2012-2013

Actual
expenditures from
the last year the
LEA met MOE based
on local funds
only, even if the
LEA also met MOE
based on State and
local funds, 1less
any reductions in
intervening years
permitted under
§§300.204 and

300.205
2015-2016 Budget Met MOE in 2013- 2013-2014 actual
(Assumes most 2014 expenditures
recent fiscal year
for which data are .
Did not meet MOE Actual

available and LEA
eligibility was
established based
on meeting MOE
with local funds
only is 2013-2014)

in 2013-2014

expenditures from
the last year LEA
met MOE based on
local funds only,
even if the LEA
also met MOE based
on State and local
funds, less any
reductions in
intervening years
permitted under
§§300.204 and
300.205

> The required level of effort for budgeting purposes does not include
any reductions that could be taken in the budget year under §8§300.204

and 300.205.
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2016-2017 Budget
(Assumes most
recent fiscal year
for which data are
available and LEA
eligibility was
established based
on meeting MOE
with local funds
only is 2014-2015)

Met MOE in 2014-
2015

2014-2015 actual
expenditures

Did not meet MOE
in 2014-2015

Level of effort
required to meet
MOE in 2014-2015*

Auditing and Compliance Analysis Based on Local Funds

Only

Fiscal Year
(actual
expenditures)

Met/Did not meet
MOE

Required Level of
Effort (either
total or per
capita)

2013-2014

N/A

Actual
expenditures from
the last year LEA
met MOE based on
local funds only,
even if the LEA
also met MOE based
on State and local
funds, less any
reductions in
intervening years
permitted under
§§300.204 and
300.205

2014-2015

Met MOE based on
local funds only
in 2013-2014

Actual
expenditures from
2013-2014 less any
reductions in
intervening years
permitted under
§§300.204 and
300.205

Did not meet MOE
based on local

Level of effort
required to meet

* As determined under proposed §300.203(b) and current §8§300.204 and

300.205.
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funds only in
2013-2014

MOE in the last
year the LEA met
MOE with local
funds only, even
if the LEA also
met MOE based on
State and local
funds, less any
reductions in
intervening years
permitted under
§§300.204 and
300.205

2015-2016

Met MOE based on
local funds only
in 2014-2015

Actual
expenditures from
2014-2015 less any
reductions in
intervening years
permitted under
§§300.204 and
300.205

Did not meet MOE
based on local
funds only in
2014-2015

Level of effort
required to meet
MOE in the l